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§1.1244(d)-4

treated as the same corporation as its
predecessor.

[T.D. 7779, 46 FR 29472, June 2, 1981]

§1.1244(d)-4 Net operating loss deduc-
tion.

(a) General rule. For purpose of sec-
tion 172, relating to the net operating
loss deduction, any amount of loss that
is treated as an ordinary loss under
section 1244 (taking into account the
annual dollar limitation of that sec-
tion) shall be treated as attributable to
the trade or business of the taxpayer.
Therefore, this loss is allowable in de-
termining the taxpayer’s net operating
loss for a taxable year and is not sub-
ject to the application of section
172(d)(4), relating to nonbusiness deduc-
tions. A taxpayer may deduct the max-
imum of ordinary loss permitted under
section 1244(b) even though all or a por-
tion of the taxpayer’s net operating
loss carryback or carryover for the tax-
able year was, when incurred, a loss on
section 1244 stock.

(b) Example. The provisions of this
section may be illustrated by the fol-
lowing example:

Example: A, a single individual, computes a
net operating loss of $15,000 for 1980 in ac-
cordance with the rules of §1.172-3, relating
to net operating loss in case of a taxpayer
other than a corporation. Included within
A’s computation of this net operating loss is
a deduction arising under section 1244 for a
loss on small business stock. A had no tax-
able income in 1977, 1978, or 1979. Assume
that A can carry over the entire $15,000 loss
under the rules of section 172. In 1981 A has
gross income of $75,000 and again sustains a
loss on section 1244 stock. The amount of A’s
1981 loss on section 1244 stock is $50,000. A
may deduct the full $50,000 as an ordinary
loss under section 1244 and the full $15,000 as
a net operating loss carryover in 1981.

[T.D. 7779, 46 FR 29473, June 2, 1981]

§1.1244(e)-1 Records to be kept.

(a) By the corporation—(1) Mandatory
records. A plan to issue pre-November
1978 stock must appear upon the
records of the corporation. Any des-
ignation of post-November 1978 stock
under §1.1244(c)-2(b)(2) also must ap-
pear upon the records of the corpora-
tion.

(2) Discretionary records. In order to
substantiate an ordinary loss deduc-
tion claimed by its shareholders, the
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corporation should maintain records
showing the following:

(i) The persons to whom stock was
issued, the date of issuance to these
persons, and a description of the
amount and type of consideration re-
ceived from each;

(ii) If the consideration received is
property, the basis in the hands of the
shareholder and the fair market value
of the property when received by the
corporation;

(iii) The amount of money and the
basis in the hands of the corporation of
other property received for its stock,
as a contribution to capital, and as
paid-in surplus;

(iv) Financial statements of the cor-
poration, such as its income tax re-
turns, that identify the source of the
gross receipt of the corporation for the
period consisting of the five most re-
cent taxable years of the corporation,
or, if the corporation has not been in
existence for 5 taxable years, for the
period of the corporation’s existence;

(v) Information relating to any tax-
free stock dividend made with respect
to section 1244 stock and any reorga-
nization in which stock is transferred
by the corporation in exchange for sec-
tion 1244 stock; and

(vi) With respect to pre-November
1978 stock;

(A) Which certificates represent
stock issued under the plan;

(B) The amount of money and the
basis in the hands of the corporation of
other property received after June 30,
1958, and before the adoption of the
plan, for its stock, as a contribution to
capital, and as paid-in surplus; and

(C) The equity capital of the corpora-
tion on the date of adoption of the
plan.

(b) By the taxpayer. A person who
claims an ordinary loss with respect to
stock under section 1244 must have
records sufficient to establish that the
taxpayer is entitled to the loss and sat-
isfies the requirements of section 1244.
See also section 6001, requiring records
to be maintained.

In addition, a person who owns section
1244 stock in a corporation shall main-
tain records sufficient to distinguish
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such stock from any other stock he
may own in the corporation.

[T.D. 6495, 25 FR 9681, Oct. 8, 1960, as amended
by T.D. 7719, 46 FR 29473, June 2, 1981; 46 FR
31881, June 18, 1981; T.D. 8594, 60 FR 20898,
Apr. 28, 1995]

§1.1245-1 General rule for treatment
of gain from dispositions of certain
depreciable property.

(a) General. (1) In general, section
1245(a)(1) provides that, upon a disposi-
tion of an item of section 1245 property,
the amount by which the lower of (i)
the recomputed basis of the property, or
(ii) the amount realized on a sale, ex-
change, or involuntary conversion (or
the fair market value of the property
on any other disposition), exceeds the
adjusted basis of the property shall be
treated as gain from the sale or ex-
change of property which is neither a
capital asset nor property described in
section 1231 (that is, shall be recog-
nized as ordinary income). The amount
of such gain shall be determined sepa-
rately for each item of section 1245
property. In general, the term recom-
puted basis means the adjusted basis of
property plus all adjustments reflected
in such adjusted basis on account of de-
preciation allowed or allowable for all
periods after December 31, 1961. See
section 1245(a)(2) and §1.1245-2. Gen-
erally, the ordinary income treatment
applies even though in the absence of
section 1245 no gain would be recog-
nized under the Code. For example, if a
corporation distributes section 1245
property as a dividend, gain may be
recognized as ordinary income to the
corporation even though, in the ab-
sence of section 1245, section 311(a)
would preclude any recognition of gain
to the corporation. For the definition
of section 1245 property, see section
1245(a)(3) and §1.1245-3. For exceptions
and limitations to the application of
section 1245(a)(1), see section 1245(b)
and §1.1245-4.

(2) Section 1245(a)(1) applies to dis-
positions of section 1245 property in
taxable years beginning after Decem-
ber 31, 1962, except that:

(i) In respect of section 1245 property
which is an elevator or escalator, sec-
tion 1245(a)(1) applies to dispositions
after December 31, 1963, and

§1.1245-1

(ii) In respect of section 1245 property
which is livestock (described in sub-
paragraph (4) of §1.1245-3(a)), section
1245(a)(1) applies to dispositions made
in taxable years beginning after De-
cember 31, 1969, and

(iii) [Reserved].

(3) For purposes of this section and
§§1.1245-2 through 1.1245-6, the term
disposition includes a sale in a sale-and-
leaseback transaction and a transfer
upon the foreclosure of a security in-
terest, but such term does not include
a mere transfer of title to a creditor
upon creation of a security interest or
to a debtor upon termination of a secu-
rity interest. Thus, for example, a dis-
position occurs upon a sale of property
pursuant to a conditional sales con-
tract even though the seller retains
legal title to the property for purposes
of security but a disposition does not
occur when the seller ultimately gives
up his security interest following pay-
ment by the purchaser.

(4) For purposes of applying section
1245, the facts and circumstances of
each disposition shall be considered in
determining what is the appropriate
item of section 1245 property. A tax-
payer may treat any number of units of
section 1245 property in any particular
depreciation account (as defined in
§1.167(a)-7) as one item of section 1245
property as long as it is reasonably
clear, from the best estimates obtain-
able on the basis of all the facts and
circumstances, that the amount of gain
to which section 1245(a)(1) applies is
not less than the total of the gain
under section 1245(a)(1) which would be
computed separately for each unit.
Thus, for example, if 50 units of section
1245 property X, 25 units of section 1245
property Y, and other property are ac-
counted for in one depreciation ac-
count, and if each such unit is sold at
a gain in one transaction in which the
total gain realized on the sale exceeds
the sum of the adjustments reflected in
the adjusted basis (as defined in para-
graph (a)(2) of §1.1245-2) of each such
unit on account of depreciation allowed
or allowable for periods after December
31, 1961, all 75 units may be treated as
one item of section 1245 property. If,
however, 5 such units of section 1245
property Y were sold at a loss, then
only 70 of such units (60 of X plus the
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